Abstract. Three recentjudicial or quasi-judicial cases deal with the question asto if provisional measures indicated by the respective body arc binding on the parties to the dispute or not. In al! three cases, the constitutive instruments under which the body acted werc silent on the question of the binding nature of the measures at stake. Traditionally, the point as to the bindingness of such measures, in the absence of any special provision granting them a binding force, was extremely controversial. Now, through these three recent cases, the jurisprudence forcefully affirmed such bindingness. The reasoning on which the three cases are based is similar: according to the caselaw, teleological reasons compel to consider that the provisional measures indicated are binding, since to hold otherwise would allow one party to frustrate the object and purpose of the whole proceeding while the matter is pending. It may thus well be that these three recent precedents established a new (procedural) customary presumption, by a sort of quick speed customary law. Thus, in the absence of special provision to the contrary, provisional measures indicated by an internationalj udicial or quasi-judicial body would be binding, at !east wh en such measures are taken in order to safeguard the respective rights of the parties.
The New Situation: Three Recent Cases
In the spa ce of only three years, from 2000 to 2003, three international tribunals or quasi-judicial bodies established that, even in the absence of any clear provision to that effect, the provisional measures which they were empowered to indicate had a legally binding effect for the parties to the pending case.
Most remarkably, it is the United Nations Human Rights Committee un der the International Covenant on Civil and Political Rights (1966) which opened suit. This is remarkable because the Committee has only quasi-judicial functions. Its views in response to individual communications are not binding upon States; there is only a quite strict follow-up procedure, in which States must infmm the Committee on the steps taken to enforce the decisions and also must state reasons for not having done so. In its decision of 19 "5.1 By adhering to the Optional Protocol, aState party to the Covenant recognizes the competence of the Human Rights Committee to receive and consider communications from individuals claiming to be victims of violations of any of the rights set forth in the Covenant (Preamble and Article 1 ). Implicit in aState 's adherence to the Protocol is an undertaking to cooperate with the Committee in good faith so as to permit and enable it to consider such communications, and after examination to forward its views to the State party and to the individual (Article 5 (1 ), ( 4)). Tt is incompatible with these obligations for a State party to take any action that wou1d prevent or fmstratc the Committee in its consideration and examination of the communication, and in the expression ofits Views.
5.2 Quite apart, then, from any violation of the Covenant charged to a State party in a communication, a State party commits grave breaches of its obligations under the Optional Protocol if it acts to prevent or fmstrate consideration by the Committee of a communication alleging a violation ofthe Covenant, orto render examination by the Committee moot and the expression of its Views nugatory and futile ...
5.4
Interim measures pursuant to mle 86 of the Committee's mles adopted in conformity with article 39 of the Covenant, are essential to the Committee's role under the Protocol. Flouting of the Rule, especially by irreversible measures such as the execution of the alleged victim or his/her deportation from the country, undermines the protection of Co venant rights through the Optional Protocol."
It is th en a major intemationaljudicial body, which, after a longjurispmdence of hesitation and avoidance, stated quite boldly that the provisional measures it indicates are binding. In the LaGrand case (200 1 ), the International Court of Justice affirmed that: "1 02. The object and purpose of the Statu te is to ena ble the Court to fulfil the functions provided for therein, and in particular, the basic function of judicial settlement of international disputes by binding decisions in accordance withArticle 59 of the Statu te. The context in which Article 41 has to be seen within the Statute is to prevent the Co mi from being hampered in the exercise of its functions because the respective rights of the p<iliies to a dispute before the Court are not preserved. It follows from the abject and pm-pose of the Statute, as well as from the tenns of Article 41 wh en read in their context, that the power to indicate provisional measures entails that such measures should be binding, inasmuch as the power in question is based on the necessity, when the circumstances call for it, to safeguard, and to a void prejudice to, the rights of the parties as determined by the final judgment of the Court. The contention that provisional measures indicated un der Article 41 might not be binding would be contrary to the abject and purpose ofthatArticle. 103. A related reason which points to the binding character of orders made under Article 41 and to which the Court attaches importance, is the existence of a princip le which has already been recognized by the Permanent Court oflntemational Justice when it spoke of 'the principle universally accepted by international tribunals and likewise laid down in many conventions ... to the effect th at the parties to a case must abstain from any measure capable of exercising a prejudicial effect in regard to the execution of the decision to be given, and, in general, not allow any step of any kind to be taken which might aggravate or extend the dispute ' "104. The Court points out that in the aforementioned case of Cruz Var as and Others, in which it had to decide whether the Commission had power und er former Article 25 § 1 to arder interim measures, it noted that thatArticle applied only to proceedings brought be fore the Commission and imposed an obligation not to interfere with the right of the individual to present his or her complaint to the Commission and to pursue it. Article 25 conferred upon an applicant a right of a procedural nature distinguishable from the substantive rights set out un der Section I of the Convention or its Protocols. It may th us be seen that in that case the Court did not consider its own power to arder interim measures but confined itselfto examining the Commission's power. It considered the indication that had been given in the light of the nature of the proceedings before the Commission and of the Commission's role and concluded: "Where the State has had its attention drawn in this way to the dangers of prejudicing the outcome of the issue th en pending be fore the Commission any subsequent breach of Article 3 ... would have to be seen as aggravated by the failure to comply with the indication" (Cruz Varas and Others cited above, § 1 03).
The Court emphasises in that connection that the Commission was not empowered to issue a binding decision that a Contracting State had violated the Convention, whereas the Court and the Committee of Ministers were. The Commission's task with regard to the merits was of a preliminary nature and its opinion on wh ether or not there had been a violation of the Convention was not binding. In the circumstances ofthe present case, the Court notes that in the light of the general principles of international law, the law of treaties and international case-law, the interpretation of the sc ope of interim measures cannot be dissociated from the proceedings to which they relate or the decision on the merits they seek to protect.
106. The Court will now re-examine this problem. It would stress that although the Convention right to individual application was intended as an optional part of the system of protection, it has over the years become of the highest importance and is now a key component of the machinery for protecting the rights and freedoms set out in the Convention. Under the system in force until 1 November 1998, the Commission only had jurisdiction to hear individual applications if the Contracting Party issued a formai declaration recognising its competence, which it could do for a fixed period. The system of protection as it now operates has, in that regard, been modified by Protocol No. 11, so that the right of individual application is no longer dependent on a declaration by the Contracting States. Thus, individuals now enjoy at the supranationallevel a real right of action to assert the rights and freedoms to which they are directly entitled under the Convention.
107. In the light of the foregoing considerations, it follows from Article 34 that, firstly, applicants are entitled to exercise their right to individual application effectively, within the meaning of Article 34 in fine -that is to say, Contracting States must not prevent the Court from carrying out an effective examination of the application-and, secondly, applicants who allege a violation of Article 3 are entitled to an effective examination of the issue whethcr a proposed extradition or expulsion will entail a violation of Article 3. Indications given by the Court, as in the present case, un der Rule 3 9 of the Rules of Co mi, permit it to carry out an effective examination of the application and to ensure that the protection afforded by the Convention is effective; such indications also subsequent! y allow the Committee ofMinisters to supervise execution of the final judgment. Such measures thus enable the State concerned to dis charge its obligation to comply with the final judgment of the Court, which is le gall y binding by virtue of Article 46 of the Convention. Consequent! y, the tenns of an indication given by the Court un der Rule 39 must be interpreted against that background.
108. In the instant case, compliance with the indication given by the Court would undoubtedly have helped the applicants to argue their case bef ore the Court. The ma teri al in the case file shows that the fact that Mr Mamatkulov and Mr Abdurasulovic were unable to take part in the proceedings before the Court orto speak to their lawyers hindered them in contesting the Government's arguments on the factual issues and in obtaining evidence.
109. In view ofthe duty of State Parties to the Convention to refrain from any act or omission that might undermine the authority and effectiveness of the final judgment (see Article 46) , and in the light of the foregoing considerations, the Court finds that the extradition of Mr Mamatkulov and Mr Abdurasulovic, in disregard of the indications that had been given un der Rule 3 9, rendered nu ga tory the applicants' right to individual application.
The Court reiterates in that connection that the provisions of treaties must be interpreted in good faith in the light of the object and pm·pose of the treaty and in accordance with the princip le of effectiveness. That rule applies also to regulatory provisions which must be interpreted in the light of the provisions of the treaty to which they relate.
110. The Court accordingly concludes th at any State Party to the Convention to which interim measures have been indicated in order to a void irr-eparable harm being caused to the victim of an alleged violation must comply with those measures and refrain from any act or omission that will undermine the authority and effectiveness of the final judgment. There are sorne isolated precedents for the three cases mentioned. The Algiers Convention instituting the Iran/US Claims Tribunal (1982) did not con tain any provision on the issuing of provisional measures (even if A1iicle 26 of the ICSID Rules was applicable by renvoi). However, the Iran/US Claims Tribunal did consider that it had the implied power to indicate provisional measures 4 and that these measures were binding on the parties. 5 In this case, as is apparent, the tribunal took two distinct steps by way of an interpretation based on implied effectiveness of adjudication: first, to imply a right to issue such measures; second, to imply the binding character of the measures indicated. b. If one looks closer at the chain of arguments presented in the three aforementioned cases, it is apparent that it rests entirely on a dynamic and teleological foundation. The starting point is not the intention of the drafters in now emo te times. By the same token, the text itself, which is usually privileged by international jurispmdence wh en a question of interpretation arises, does not pro vide any services in this context. By hypothesis, there is silence of the text; hus, nothing can be inferred from it. Consequently, the entire argument is ramed around the 'object and purpose' -element.
The axiological starting point is the effectiveness of the judicial function entrusted to the tribunals in their respective field of activity. From there, the object and purpose of the provisions on the indication ofprovisional measures is infened: according to the case-law, it is to preserve the rights of the parties while the dispute is pending, in or der th at the final judgment of the tribunal not be frustratcd. The tribunals should not be hampered in the exercise of their fcmctions because the respective rights of the parties to a dispute are not preserved. Otherwise, a party, by destroying the very basis of the subject matter in dispute while the case is pending (or aggravating it to a point where the basis of the judgment would be radically altered) could render the final judgement largely nugatory. The conclusion is that the provisional measures shall be binding, lest the function of the tribunals be frustrated.
One will note the dynamic reach of the argument, which is, however, based on the most evident grounds of effet utile. There is a clear limitation of the sovereignty of States, brought about by judicial practice, independent of forma! or informa! State consent.
It may be noted that this purely teleological chain of argument reproduces to a large extent what had been said by the British representative at the Security Council, when the question of the respect ofprovisional measures indicated by the ICJ in the Anglo-Iranian Oil Cy. came to that fore. Sir Gladwyn Jebb said on that occasion:
The who le object of interim measures ... is to preserve the respective rights of the parties pending the final decision; in other words, to prevent a situation from being created in which the final decision would be rendered inoperative or impossible of execution because of sorne step taken by one of the parties in the meantime with the object of frustrating that decision. Now it is established that a finaljudgment of the Court is binding on the parties; that, indeed, is expressly stated by Articles 59 and 60 of the Statute and Article 94, paragraph 1, of the Charter. But, clearly, there would be no point in making the final [judgment] binding if one of the parties could frustrate that decision in advance by actions which would render the final judgment nugatory. It is, therefore, a necessary consequence, we suggest, of the bindingness of the final decision that the interim measures intended to preserve its efficacy should equally be binding. c. What is the precise object of provisional measures? It is a common enor to assume that they contain only orders not to talee measures which cause an incparable prejudice to the objcct of the dispute. This "ineparable harm" -test is certainly the most common grounds for indicating such measures; but it is not the only one. Thus, in Article 12 of the Rules of the German/French Mixed Arbitral Tribunal it is written that the tribunal shall have the power to arder "toute mesure conservatoire ou provisioire qui lui paraît équitable et néces-saire pour garantir les droits des parties". 7 This is broader than the mere conservation of the status quo pen ding the decision or than any deviee against inflicting irreparable harm. Equitable measures in order to facilitate the unfolding of the proceedings could th us be indicated under such a rule as the quoted one.
In the same vein, the ICJ issued provisional measures intended to ask the parties not to "aggravate" the dispute, i.e. measures preventing an escalation; 8 sometimes it issued two types of provisional measures in parailel, some of a purely conservative nature (irreparable prejudice test), others more generally provisional (no aggravation test). 9 Sometimes the Court does indicate such larger provisional measures propio motu; 10 and sometimes it is criticized by dissenting judges for not having dared to indicate such autonomous measures directed at easing the general relations of the parties and contributing to the non-aggravation of the dispute.
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Now, it could be asked if the effet utile argument presented above suits equally weil both types of provisional measures. It is clear that the necessary implication argument fits ideally the "irreparable harm"-test. In such a case, there is indeed a necessity to imply binding provisional measures, lest the object of the dispute be effectively destroyed before the finaljudgment is rendered. In such a case, the binding effect of the final judgement itself would thereby be called in question. Formally, the binding effect of the finaljudgment would be preserved; but materially it would be rendered useless. In the 'non escalation' -test, however, that necessary link does not any more exist. The provisional measures are not any more indispensable to protect the final result. On the contrary, they are only useful in order to keep on a better leve! the global achievement of the proceedings. But there is a neat difference between what is necessary and what is useful. The teleological implication test (implied powers) seems suitable only for necessary aspects, not for useful supplements.
What is remarkable in our three cases is that the teleological argument is stretched beyond the necessary implication to such usefulness-related arguments. In effect, the three courts do not say that the only measures, which are binding, are tho se which are based on the "irreparable harm" -test. Qui te on the contrary, they af:finn that the provisional measures as such, as legal category, are binding once they are indicated. Thus, the implication argument is used with a great reach, in order to say that the "global effectiveness" of the adjudication system warrants the bindingness of the measures. This induction is remarkably large. Moreover, it is not that the implication test is applied only to the first type of measures (irreparable harm) and then surreptitiously extended to the second (non aggravation); it is from the starting point that the implication is not limited to necessity but to a degree of global effet utile. d. What was the legal situation before these three holdings? If one envisions that situation, the step made by the three tribunals appears in its full importance. During the whole 20th century, the question of the binding nature of provisional measures was a hotly debated theme. Legal writings were almost equally split, eminent authors being situated on both si des of the line. If one takes the situation of Article 41 of the ICJ Statute, the most important text in that respect, opinion was split on the following !ines. These authors were for admitting the binding nature of the measures: Schindler, 12 Beckett, 13 Rolin, 14 Rosenne, 21 Oellers-Frahm, 22 Dubisson,2 3 Carretero Perez, 24 Goldsworthy, 25 Crockeii, 26 Tunçel, 27 Mani, 28 Nantwi, 29 Elkind, 30 Jessup, 31 El Ouali, 32 Pescatore, 33 Schachter, 34 Stone, 35 Cavaré, 36 Haver, 37 Thierry, 38 Schwarzenberger, 39 Weeramantry, 40 Ajibola, 41 Mosler, 42 Henkin, 43 and L. Daniele. 44 The following authors took the opposite view, i.e. that the measures were not binding:
Anzilotti, 45 Schücking, 46 Guggenheim, 47 Venturini, 48 Cocâtre-Zilgien, 49 Malintoppi, 50 Toraldo-Serra, 51 Sztucki, 52 Thirlway, 53 Hammarskj0ld, 54 Cot, 55 and probably Cahier. 56 As can be seen, it is th us wrong to say that opinion was prevalently against the binding nature of such measures -qui te the opposite. But it is correct to say that the question was highly controversial.
Sometimes, it was from the principle of good faith that some element of bindingness was derivedY This derived bindingness could then be total or partial, e.g. a duty to take into account the measures indicated seriously and in good faith. 58 In any case, it was the princip le of good faith that offered the support for the teleological arguments already mentioned. e. The new situation created by the three judicial or quasi-judicial holdings has been severely criticized by some authors. The most prominent and clear-cut of them is H. Thirlway. 59 In his view the ICJ in the LaGrand case arrogated itself legislative powers. The interpretation of Article 41 of the Statute should not have been conducted on the basis of an object and purpose-test, directed autonomously at the maximum efficiency ofjudicial proceedings as the Court sees it. On the contrary, it should have been based on the will, and on the abject and purpose, as the States parties to the Statu tc saw it in 1920. At that time the provisional measures were not considered binding; th us, that was the result the Court should have reached. Moreover, the subsequent practice of States shows a lack of legal conviction in the bindingness of these measures. In sum, the Court invented an entirely new (and doubtful) obligation, through a piece of naked judicial1egislation. 60 And he adds the following extremely harsh phrase: "The LaGrand case, with its mling that provisional measures crea te a binding obligation, will perhaps be hailed as a progressive step in the system of internationaljudicialjurisdiction. On the contrary, it is submitted that it could weil prove to have been a disaster for that system". 61 This view is here presented in order to show the other si de of the doctrinal spectmm. For the 'State-sovereignists', any abandonment of any State power without formai and manifest consent of the State is a profound attack on the most hailed temple of safe and reassuring legal positivism. Between the efficiency of the proceedings and the preservation ofState rights, they have no doubt to which side they give preference. This is obviously a perfectly respectable view. But it may be asked where we would stand in international law ifsuch a strict approach had been followed since 1920; almost any decisive legal and moral progress was obtained through sorne legal im1ovation, which initially did not square completely the traditional system.
Legal Conclusions
What conclusions can be drawn from the foregoing? It appears that a new judicial customary rule 62 has emerged in the short time of sorne three years by virtue ofwhich, in case of silence of the constitutive instruments, it will be presumed that a power to indicate binding provisional measures is granted to the judicial body at stake. There is th us a sort of reversai of the presumption: in the 20th century, in case of silence of the texts, it was hard to presume a binding effect of the measures. Now, it appears that such a binding effect can indeed be presumed. This is the major breakthrough, reached through the three aforementioned cases. 60 Ibid., pp. 115-122. 61 Ibid., p. 126. For a comp1ete1y different view, and in my view more convincingly: K. Oellers-Frahm, 'Die Entscheidung des IGH im Fall LaGrand-Eine Starkung der intemationalen Gerichtsbarkeit und der Rolle des Individuums im Viilkerrecht', 28 Europaische
